"places." It includes, in addition to ordinary places of amusement, a swimming pool, 21 a skating rink 2 2 and a private mountain resort, 23 but it does not include a sight-seeing aircraft. 24 Another ground for contesting the application of this tax has been that the charge in question was not for admission but rather for rent, expenses, or other purposes. A charge required for admittance to a swimming pool 25 or skating rink 20 is an admission charge, even though payment entitles the persons to the use of a swimming suit and towels or skates. The same rule applies where a so-called toll charge 27 is collected on a private road leading to a mountain resort, and in the case of a so-called contribution 2 " paid for a ticket entitling the "contributor" to a seat at a political mass meeting. But a charge for transporting guests to and from an island on which is maintained a private beach is apparently for transportation expenses and is not an admission charge. 20 Nor is the amount which a student is required to pay, as a student activity fee, for a non-transferable book good for admission to student activities and athletic events 30 However, if the payment by the student is voluntary, as in the case of student season tickets, it is held to be an amount paid for admission. 3 '
This tax, as applicable to admissions to dances, may not be avoided by the expedient of a multiple or combination ticket. In such a case, the admission charge is the total amount paid for the entire ticket.
3 2 Several questions have also arisen concerning application of the provisions as to taxable free or reduced-rate admissions. 3 3 The statutory exception as to persons who may be admitted free without payment of tax does not include children over i= because of the fact they are inmates of charitable institutions, nor members of the Civilian Conservation Corps, nor men in the Army, Navy, or Marine Corps.
3 4 It has also been urged that where ladies are admitted to a ball game without charge or at reduced rates, no tax should be required, the theory being that the basis on which they are admitted constitutes the established price for the accommodations to which they are restricted. But as their seat accommodations are substantially similar to those in other parts of the stands for which regular admission price is charged and as the privilege is confined to women and limited to one day a week, the Bureau's position is that their admission is taxable under the statute. 3 5 The taxability of public admissions to athletic events held by state schools was not definitely settled until recently. The application of the tax to such admissions was vigorously contested on the ground that the tax unconstitutionally burdened the states in the exercise of their governmental functions. The Supreme Court set this problem at rest by holding 3 6 that such admissions are properly taxable, saying that "the conduct of exhibitions for admissions paid by the public is not such a function of state government as to be free from the burden of a non-discriminatory tax laid on all admissions to public exhibitions for which an admission fee is charged." Similarly, admission charges to a swimming pool operated by a city or other municipality are taxable 3 7
Use or Lease of Boxes or Seats
The nature of the transaction embraced by the tax 33 relating to boxes and seats in an opera house or place of amusement is not clear, and apparently there are no rulings or decisions on this point. As the tax applies regardless of whether the box or seat is used or whether any amount was paid therefor, 89 it would seem that the tax is imposed with respect to a person's having the permanent use of or a lease for the use of the accommodation. 40 The major difficulty encountered in administering the law imposing this tax lies in computing the amount of the tax in certain instances. The tax is based not on the amount, if any, actually paid for the box or seat, but on the amount that would be paid, at the established price, for admission to all performances given, not merely those attended, if payments were separately made for each performance. 41 If there is no comparable box for the use of which on single occasions admission charges are made, the tax is computed by determining the amount for which a single box seat in the same part of the house is sold, multiplying that amount by the number of seats in the box, and calculating the tax on the basis above indicated. 42 If there is no box located in a similar position, the tax is computed by determining the amount for which a single seat in the same part of the house is sold, multiplying that amount by the number of seats in the box, and calculating the tax accordingly 43 
Admissions to Cabarets
The specific transaction to which the cabaret tax 44 applies is not clear. Although, in a broad sense, the transaction contemplated by the statute is the exercise of the privilege to avail oneself of the entertainment, refreshment, and food furnished at the cabaret, it would appear that technically the taxable transaction is the act of paying the amount that includes the admission charge; for both the statute 4 5 and the regulations 46 provide that the tax applies to the payment of such amount.
Difficulties have been experienced in applying this tax to hotels providing orchestra music and dancing facilities for their patrons in connection with their dining rooms. The regulations 47 state that the entertainment furnished in such a case is a public "Allen v. Regents of the University System of Georgia, 304 U. S. 439 (1938 performance for profit and that, if no admission charge for the dance is separately made, the amount paid for refreshments shall be deemed to include the admission charge. In a recent case, 4 8 the orchestra and dance floor were in one dining room, but patrons of other dining rooms of the hotel were permitted to use the dance floor. There was no cover, minimum, or other special charge. The court held that, though the performance was public, it was not for profit, that no part of the amount paid for refreshments was an admission charge, and that accordingly the hotel was not subject to the tax. The court distinguished the entertainment in this case from entertainment for profit by saying that here it was actually an item of general hotel overhead. A minimum charge, 49 entitling the patron without further payment to the food and refreshments totaling that amount, is not an amount paid for admission within the meaning of the statute imposing the general admission tax. 50 If the minimum charge is exceeded, it is included as part of the total bill on which the cabaret tax is basedY' On the other hand, a so-called cover charge is taxable as an amount paid for admission under the general admission statute. 52 If such a charge is inadequate to cover the cost of the entertainment provided, part of the charge for refreshment is deemed to be for admission and subject to the cabaret tax. 53 The determination of the adequacy of the cover charges involves an examination of the daily food and refreshment checks and a comparison of the receipts from cover charges with the cost of the entertainment. This determination is frequently hard to make, particularly where the records of the cabaret proprietor are incomplete. In order to avoid the application of two separate admission taxes in the case of cabarets making cover charges and to eliminate the complications that are often involved in determining the cabaret tax, it would seem that the admission tax laws should be so amended that the general tax would not apply to cover charges and that the cabaret tax would be a fixed percentage applicable to the total cabaret bill.
Exemptions
Admissions for the benefit of certain organizations and persons are exempt from the admission taxes, if the varying conditions specified in the statute 4 are fulfilled.
Even though the purposes of an organization, as set forth in its by-laws, are charitable, it will be denied exemption if any of the funds raised through admissions are used for noncharitable activities. 5 Similarly, an organization which engages in educational and non-educational activities is not entitled to exemption as an educational organization. 6 The exemptions as to persons have occasioned some difficulty.
Originally it was held that the exemption relating to firemen applied only if the proceeds of the admissions inured to the benefit of the firemen of a city as a class.
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The present position of the Bureau, however, is that the exemption applies whether the proceeds inure to the benefit of the class or of a single individual. 58 Treas. Reg. 43 (1940) §xoi.13. "ibid.
to the application of the exemption as to agricultural fairs is that no part of the net earnings of the fair shall inure to the benefit of any stockholder of the fair association." Net earnings are those arising from the operation of the fair itself. 00 If the association has stock outstanding upon which dividends may be paid when receipts from the fair warrant such distribution, exemption will be denied."' It is immaterial that the fair revenues for a particular year or series of years are devoted exclusively to the improvement of fair property." 2 But if the only earnings distributable are those from sources other than the operation of the fair, the association will not be barred from the exemption. 3 There is no exemption broad enough to cover theatrical performances sponsored by the Works Progress Administration, 0 4 nor a club organized to continue the associations formed at a citizens' military training camp and to promote the success of the camp in succeeding years. 5 Curiously enough, part of the amount paid for a given lot of admission tickets may be taxable and part nontaxable. Thus where a charitable organization bought tickets from a theater and sold them at a price in excess of the established price plus tax, the amounts paid to the theater were ruled taxable, whereas the excessive charges made by the charitable organization were not.
06

Evasion and Avoidance
Field audits or investigations have uncovered various methods to evade or avoid the admission taxes, though there seem to be no serious attempts at evasion in the case of the tax relating to boxes or seats in opera houses or places of amusement. A common method of evasion is failure to keep any records or the keeping of false records. Again, the collecting agent may fail to collect or pay over the tax, or, in the case of the general admission tax, he may try to muddy the waters by filing a fraudulent or erroneous claim for exemption. In a few instances resort has been had to collusive contracts in order to obtain the benefits of exemption. A dishonest officer of an exempt organization may enter into such a contract with a promoter, the contract providing that the proceeds of admissions will inure to the organization, but the secret understanding being that part at least of the proceeds will go to the promoter. As there is a minimum taxable admission in connection with the general admission tax, such tax may be avoided altogether by reducing the admission price below that figure. Similarly, a method of evading the cabaret tax involves the proration of the total bill for a party of a number of persons among such persons, in order that the prorated charges will be below the taxable amount.
DUES AND FEES
The taxes 0 7 relating to dues and fees paid to a social, athletic, or sporting club or arganization and life memberships in such a club or organization are paid"' by the members to the club and paid over 9 by the club to the collector. 
Dues
In view of a recent ruling 70 that the higher rates which went into effect on July I, 1940, apply to dues payments made on or after that date, regardless of when the period covered by the dues began or ended, the transaction to which the dues tax 7 -applies would seem to be the payment of the dues. Broadly speaking, however, this tax is imposed in respect of a person's possession of the right to enjoy the privileges and facilities of the club or organization.
The determination of whether a particular club is a social one within the meaning of the statute presents one of the major problems in the administration of the dues tax statute. The tests 72 which have been worked out administratively are simple; it is the application of them that is difficult. If the social features are a material purpose of the club, it is a social club. On the other hand, if the social features are not a material purpose of the club, but are subordinate and merely incidental to the active furtherance of a different and predominant purpose, such as religion, the arts, education or business, it is not a social club. While the courts have not found fault with these administrative tests, they have experienced similar difficulty in applying them. Recent cases involving the application of these tests are listed in the margin. club, 74 but the mere possession or use of a gymnasium, swimming pool, or other athletic facilities by a club whose exclusive or predominant purpose is religion or philanthropic social service will not bring it within the taxable classy Although the administrative application of this test has been contested before the courts in several instances," 6 it is considerably easier to apply than the one relating to social clubs. A health club, with elaborate facilities, is probably near the borderline, but it would seem that it might well be classed as an athletic or sporting club.
7
From the standpoint of tax avoidance, a very important question is that of whether a club can insulate its members from this tax by reorganizing into a corporaton for profit, with the so-called members being relegated to the position of mere privilege holders who have no interest in the club property and no voice in its management. The argument in support of avoidance on this basis is that the dues tax statute was intended to apply only with respect to clubs the members of which have rights in the club property or at least a voice in the management or operation of the facilities. In a recent case, 78 the club was a corporation for profit, with its stock closely held, and the playing members, who were limited in number, had no interest in the club property and took no part in the management of the affairs of the corporation. The contention was that, as the corporation was an organization for profit, it could not be regarded as a social, athletic, or sporting club and that its members were therefore immune from this tax. The court, pointing out the taxavoidance implications of such a contention, held that the members as a group, rather than the corporation, constituted a sporting club and that their dues were taxable. Apparently, then, the mere fact that the club is organized as, or reorganized into, a corporation will not shield the members from tax; but if, under such circumstances, there is no association or cooperation among the members toward a common objective, they will not be held to constitute such an organization.
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Differentiation between taxable dues and nontaxable fees is often extremely difficult. The statute 0 provides that the term "dues" includes assessments, regardless of their purpose, but it sheds no light on the treatment to be accorded special, additional fees or payments. Axn additional fee that is applicable to each member of a particular class, 81 or that is an incident to membership of a particular class, 8 2 is taxable. Moreover, even though the fee is not an incident to the membership, if the obligation to pay it continues until notice is given that the special privileges will no longer be used and if the member is subject to expulsion for failure to pay it, as in the case of his regular dues, the fee will be treated as dues. 
Initiation Fees
The tax" 0 relating to initiation fees has been held to be an excise tax on the enjoyment of a privilege. 8 7 Prior to an amendatory"" definition of the term "initiation fees," this tax was being avoided 9 by requiring new members to purchase a share of stock or a bond in lieu of an ordinary initiation fee. 90 The amendment provides that such fees include any payment, contribution or loan required as a condition precedent to membership, whether or not evidenced by a certificate of interest or indebtedness or share of stock, and irrespective of the person or organization to whom paid, contributed or loaned. It is immaterial that the stock 91 or certificate 92 of membership is purchased from a retiring member by the new member and that the payment is made to the retiring member rather than to the club itself. Moreover, the payment of the fee need not be a condition precedent to membership of all classes; 0 3 it is enough if it is required for one particular class. 9 4 The constitutionality of this tax has been contested and upheld.
9 5
Life Memberships
The tax 90 on life memberships has been variously described as a tax on the privilege 9 7 to share in the club facilities or on the enjoyment 98 of a privilege. Inasmuch as this tax applies whether or not the membership privileges are ever exercised, 0 9 it would be more precise to say that the tax is imposed simply with respect to a person's having a life membership.Y 0 0 Resignation or transfer of membership, without more, is not sufficient to cut off further tax liability. It will continue until the club accepts the resignation or recognizes the transfer. ' 1 0 As may be supposed, the application of this tax to life memberships acquired before the effective date of the statute has been contested on the grounds that the tax is a direct tax or is retroactive. In view of the nature of the thing taxed, there is no basis for either of these contentions.
2
PLAYING CARDs AND SAFE DEPOSIT BoxEs The administration of the statute imposing the tax 03 on playing cards does not appear to be attended by any special difficulties. Nevertheless, as any person who offers or exposes for sale playing cards to which revenue stamps are not affixed is classed' 0 4 as a manufacturer and is accordingly under the duty to affix stamps thereto upon sale, it is quite likely that there is some evasion of the tax, either through ignorance or otherwise, particularly on the part of dubs and similar organizations which repurchase and resell decks of cards. There seems to be no evidence that the Bureau encounters any difficulty in the administration of the statute' 0 5 which imposes the tax with respect to safe deposit boxes.
ToBAcco, SNUFF, CIGARS, AND CIGARETTES
The taxes' 06 with respect to manufactured tobacco products date back, through an unbroken period, to i862. 07 As the formative stage of these taxes has thus long since been passed and as administrative officials and industry members, by virtue of almost eighty years' experience, are thoroughly familiar with the requirements of the law, present-day administration in this field is attended by a minimum of difficulties. Despite the implications of the tax-imposing provisions' 0 " that (in the case of domestic products, for example) the tax is on the manufacture and sale or removal or on the sale or removal alone, it has been established 0 9 , that the taxable transaction is the manufacture or importation. Sale or removal from the factory or customs house simply fixes the time for tax payment. This postponement of payment, it has been said," 0 is designed to mitigate the burden on the manufacturer or importer. A consequence of the nature of the taxable transaction is that tobacco products sold by a manufacturer to a state are taxable; for in such a case the effects of the tax are incidental, indirect, and permissible."' The stamps used in connection with the payment of the tobacco taxes are not mere receipts evidencing prior payment of the tax; they are actually the means, through affixation, of tax payment. 1 2 The tobacco statute is unique among revenue measures in that it provides 13 that no package of a manufactured product shall contain or have attached thereto any paper, certificate, lottery ticket, or indecent or immoral picture. The validity of the forerunner of this provision was vigorously assailed on the ground that, as the coupons involved in that case ' 1 4 were of an inappreciable weight and therefore did not interfere in any way with the determination of the tax base," 5 Congress had no authority to prohibit their enclosure. The Court, however, held otherwise, saying that Congress had full power to prescribe that a package required to bear a revenue stamp shall contain only the taxable article.
OLEOMARGARINE
A purpose of the oleomargarine taxes, ' 6 which can scarcely be characterized as secondary, is to discourage, by heavier taxation,' -7 the manufacture of colored oleomargarine" 8 in order to reduce the opportunities for its fraudulent distribution to the public as butter and also to assure, by the branding requirements," 9 that taxpaid oleomargarine cannot readily be sold as butter. Available evidence indicates that this purpose has been substantially achieved. While this statement does not mean that the production of colored oleomargarine has been suppressed, ' 20 it is true that the trade is principally confined to uncolored oleomargarine.' 2 ' The tax' 22 on that product is so low that it probably has not retarded or adversely affected the trade. The Supreme Court, early upholding the constitutionality of these taxes, 128 declared that if a tax is within the lawful power of Congress, the exercise of that power may not be judicially restrained because of the results to arise therefrom, and that it would not inquire into the motive or purpose of Congress in enacting these taxes. ' 1 4 Although classification problems have arisen in the past' 2 5 it would appear that recent amendments' 26 have largely removed the grounds for such controversies. On the other hand, problems frequently arise under the provision' 27 denominating as a manufacturer any person who adds to or mixes with oleomargarine a substance that gives it a yellow color and supplies it to others. In some instances, as where the person is the proprietor of a boarding house, it is clear that the violations occur through ignorance, but in others it is equally clear that the offender had full knowledge of the requirements of the law' 28 The narcotic taxes apply to narcotic drugs, 13 0 smoking opium, 18 and marihuana. ' 32 Although the statutes imposing these taxes are regulatory in purpose and effect, the yield 133 from the tax on narcotic drugs is quite considerable, as such drugs are extensively used in the field of medicine. On the other hand, the requirements' 3 4 of the smoking-opium statute are such that apparently noione has ever qualified as a manufacturer thereunder, and the collections '" 3 under the marihuana tax are so insignificant as to indicate that lawful traffic in marihuana is very restricted.
Subject to certain exceptions, narcotic drugs may be transferred only in pursuance of a written order from the transferee, prepared on a form furnished by the Government. 136 The exceptions include registered physicians" 8 7 dispensing such drugs to their patients in the course of their professional practice, and dealers' 88 transferring such drugs to consumers under prescriptions issued by registered physicians. Moreover, the forms for such orders may be issued only to persons who have registered and paid tax under the occupational tax statute.
3 9 The validity of the order requirements has been upheld by the Supreme Court in two famous cases. 140 These requirements tend to keep the traffic aboveboard, subject to inspection by Government agents, and to diminish the opportunity of unauthorized persons to obtain the drugs and sell them clandestinely without paying the tax.' 41 Thus, there was no basis for the contention that such requirements had nothing to do with facilitating the collection of revenue.
142 Furthermore, as the legislation had some reasonable relation to the exercise of the taxing power, the supposed motives which induced it were not grounds for its invalidation.' be a citizen has been upheld. 145 The Constitution does not require Congress to extend such privilege to a noncitizen. 14 8 Another case' 4 7 under this statute is an object lesson for all taxing authorities. Regulations implementing the general requirements of a destructive tax measure are as necessary as similar regulations under a statute designed solely for revenue purposes. Unless such requirements are so implemented, there is no way that compliance may be had with them and consequently they may be disregarded with impunity.
WHITE PHOSPHORUS MATCHES
The original purpose of the statute' 49 with respect to white phosphorus matches, which was to suppress the production of poisonous matches, has long since been completely accomplished, as there have been no manufacturers of these matches and no collections under this statute for many years. The use of white phosphorus in the manufacture of matches caused necrosis, or "phossy jaw," a painful and disfiguring disease, while the matches themselves were efficient instruments of selfdestruction and a constant menace to children. The humanitarian action by the company which controlled the use of a harmless substitute, in surrendering its letters patent to the Government, now enables all manufacturers to use this compound without payment of royalties.
LIQUOR
Although the liquor taxes' 50 produce well over one-half billion dollars per year, 151
the provisions imposing such taxes are at the same time highly regulatory, both in purpose and effect. But, here, regulation is resorted to primarily as a true incident of the taxing power rather than to accomplish a nonrevenue purpose; that is, the regulation is designed to protect the revenue and to facilitate its collection. Nevertheless, in view of the great extent to which the liquor industry is subjected to rigid, detailed statutory provisions and voluminous regulations, and the litigious disposition of many a businessman chafing under governmental regulation regardless of its purpose, it might be supposed that the administration of the liquor laws is accompanied by a ceaseless flow o administrative rulings and by interminable litigation. The remarkable fact, however, is that the lawful or qualified industry members, almost without exception, follow the letter of the law and the exceedingly detailed regulations down to the last bitter period. The explanation of this phenomenon would seem to be more involved than in the case of the tobacco taxes. Undoubtedly it is due in part to the fact that the taxpayers, through many years of experience, are thoroughly familiar with the requirements of the law and regulations. It is probably due mainly, however, to a feeling on their part that they are on probation and that it is definitely to their interests to meet all demands of the Government without protest or resistance.
The major problem in this field is an enforcement problem having to do with illicit producers of distilled spirits. These persons, who carry on their operations entirely outside the law, fall into two principal classes--"moonshiners" in remote, mountainous regions, and remnants of the Prohibition-era gangs in the larger cities. The serious proportions of this problem are clearly indicated by statistics as to seizures and arrests. 152 Nevertheless, the Government is making definite headway in its effort to suppress the illicit production of distilled spirits. Compared with the fiscal year 1939, still seizures decreased ii.6 per cent, mash seizures 19.8 per cent, and arrests ii.i per cent in I94O." Enforcement progress is further evidenced by mash seizures during the past five years, which decreased 67 per cent.' 4 A very effective weapon is afforded the Government by the provision 3 5 requiring dealers in raw materials for the production of distilled spirits to furnish the Government with the names and addresses of persons to whom such materials are distributed. In the fiscal year 1940, information furnished by such dealers led to the seizure of more than 500 illicit distilleries and 15o vehicles, and to more than 70o arrests" 0
MANUFAcTURERS' ExcisEs
The manufacturers' excise taxes' 5 7 are imposed upon various classes of articles' 5 8 sold by the manufacturer, producer, or importer, or, in the case of electrical energy, by the vendor. Moreover, these taxes apply, by reason of sections other than the tax-imposing provisions, to leases' 5 9 of such articles and to the use'1 0 thereof by manufacturers, producers, or importers. The language of the tax-imposing provisions has in the past occasioned some uncertainty as to the precise nature of the taxable transaction. An early interpretation' 1 was that such transaction was the manufacture of the article. A later contention' 62 had it that the transaction consisted in the manufacture (or production or importation) and the sale of the article. The present view, 1 63 resulting from a decision' 0 4 of the Supreme Court, is that where a sale, for example, is involved, the transaction is simply the sale. The payment of these taxes is required to be made by the manufacturer, producer, or importer, or, in the case of electrical energy, by the vendor. ..
Tires and Inner Tubes
The tax' 6 6 relating to tires and inner tubes is measured by the weight of the article. Although this weight basis operates fairly in most instances, its application to tires for children's vehicles such as wagons and scooters is somewhat inequitable. In the case of such tires the tax may well equal nearly one-half their cost, whereas the tax on automobile tires is obviously a much smaller percentage of their cost. As this tax applies to tires for any vehicle,' 67 all tires are taxable unless the thing on which they are mounted is incapable of use as a means of transporting a person or burden. 6 s A question that has caused some difficulty in connection with the administration of the statute imposing this tax is whether retreaded tires are subject to taxation. Formerly, the Bureau's position 16 9 with respect to this matter was that if the retreading operation destroyed the original identity of the tire, the process was manufacturing or production and the tire was taxable' 70 Recently, however, the Bureau has abandoned this position in favor of another test developed judicially' 7 ' in respect of automobile parts produced from junk material. Under the new test, if a person produces a tire from scrap, salvage, or junk material by processing, manipulating, or changing the form of the article or by combining or assembling two or more articles, he is a manufacturer and the tire so produced is taxable. ' 72 Another question arising under the statute imposing this tax is whether a mileage contract is a lease. ' 73 Under such a contract the tire manufacturer supplying the tires retains tide thereto and agrees to service them during the term of the contract, while the bus company agrees to pay for the use of the tires at a specified rate per mile and to purchase them at the end of the contract at the list price, less the mileage amount theretofore paid under the contract. Such a contract has been ruled to be a lease for the purposes of this tax and the tires furnished thereunder declared taxable, 17 4 the tax liability being incurred upon the delivery of the tires.' 75 
Toilet Preparations
One of the chief difficulties in connection with administering the statute imposing the tax' 176 on toilet preparations has been the determination, in special instances, of who is the manufacturer. or if it buys a product manufactured and packed for it by B Company, 18 0 or if it merely furnishes the containers for a product to be manufactured for it by C Company,' S N Company is held not to be the manufacturer of the product. A druggist may treat as exempt from this tax a preparation compounded by him pursuant to a prescription, as it is assumed that a bona fide prescription is written for medical purposes.' 8 2 But where the physician specifies on the prescription that the preparation is for toilet purposes, the druggist is regarded as the manufacturer.' 8 3 Beauty shops and barber shops are permitted to add water to a taxpaid toilet preparation without incurring liability as a manufacturer, if such addition is made as part of the business of rendering personal service to their patrons.' 8 4 However, if the addition of water is in any such case done for the purpose of preparing the article for sale rather than use in business, the shop is held to be a manufacturer. ' 5 This tax, being applicable solely to sales made by manufacturers, producers, or importers, operates with discriminatory effects that probably were not within the contemplation of Congress. A manufacturer who produces and sells products in bulk naturally makes his sales on a much lower price level than does a manufacturer producing and packaging his product. As this tax is based on price rather than quantity, the first manufacturer bears a much lighter tax burden than the second. It scarcely needs to be pointed out that certain manufacturers have taken advantage of this situation to minimize their taxes. In order to safeguard the revenue and to obviate the inequity under consideration, it might well be advisable to extend this tax to persons who package toilet preparations in the form in which they are sold to consumers, whether or not such persons are the actual producers.
The statute provides that the price of toilet peparations shall include, among other items, any charge for coverings and containers, if furnished by the actual manufacturer.' 8 8 Questions have arisen as to whether certain special containers of cosmetics, such as cigarette and vanity cases, are taxable. Formerly, the test used by the Bureau in these cases was the comparative value of the cosmetics and the container.' 87 The present test, however, is that of the dominant or primary purpose of the container .' 8 Under this test, if the container, no matter how valuable, serves no useful purpose other than as a covering, the charge therefor is includible in the tax basis.
As may be supposed, the Bureau has frequently encountered problems involving the classification of products for the purposes of this tax. It has been ruled that taxable products include preparations to cover birth marks, 18 9 baby powder,' 9 0 The task of delimiting the field of taxable parts and accessories by the case-by-case method was considerably facilitated by the provision 202 in the Revenue Act of 1932 that spark plugs, storage batteries, 203 have thus been partly marked out, classification controversies will probably continue for some time, though in diminishing volume.
In sharp contrast to the situation involving parts and accessories, the taxes 208 on motorcycles and on automobile and truck bodies and chassis occasion few difficulties. The term "manufacturer" does not include an automobile dealer who makes changes in an automobile at the request of the purchaser, if such changes do not affect the car's use. 20 9 A hearse chassis 2 10 is classified as a truck chassis, but fire trucks 21 1 are not within the purview of this tax. It has also been ruled 212 that a tank for a tank truck should be classified as a truck body. So-called "drive-away" sales have raised a question as to exportation. If an automobile or truck, delivered at the factory, is driven to Canada or Mexico or to a port for loading aboard ship and is not used for any other purpose on such trip, and if the time intervening between the delivery and arrival at the border or port of export is devoted to reaching that point, the vehicle will be considered as having been exported in due course and therefore as not taxable. 
Radio Sets
The tax 21 4 relating to radio receiving sets actually applies to the components enumerated in the statute 2 15 rather than to the complete set itself. A result of this scheme of taxation is that, in particular instances, determination of liability by the taxpayer is beset with difficulties, and auditing of such determination by agents of the Bureau is unduly burdensome. Ordinarily, radio chassis and cabinet are made by different persons; the assembler of the complete set is the manufacturer of the chassis. Of course, if the assembler bills each taxable component separately, difficulties are avoided. But if he sells the set for a lump sum, he is compelled to allocate the total sales price of the taxable components between those which he manufactured himself and those which he purchased taxpaid, and to satisfy the Bureau that the allocation was proper. 2 16 Unless he can do this, he is required to pay tax on all the taxable components. 2 1 7 A solution to this problem would be to broaden this tax, as in the case of automobiles and parts and accessories, to cover complete sets in addition to the components now specified in the law. Although the adoption of this suggestion would reduce the difficulties involved in calculating the tax, it would substantially increase the tax burden, for the sales price of an assembled set, which includes cost of assembly, assembler's profits, and small parts not now taxable, is higher than the aggregate of the sales prices of the components.
Without any apparent justification the law draws a distinction between components for auto radios and components for other radios. A manufacturer may without payment of tax sell the former for use in the manufacturing of complete automobile sets taxable as accessories, 21-8 whereas he may not sell components for other types of radio, without payment of tax, for use as material or as a component part of a radio chassis. 2 P 9 Furthermore, components for auto radios are taxed at a lower rate than that applicable to components for other radios 22 0
Household Refrigerators, Firearms and Ammunition, Matches
Available information indicates that the Bureau has not encountered any particular difficulties in the administration of the statutory provisions imposing the taxes in respect of household refrigerators, 221 firearms, 2 shells, 2 2 3 cartridges, 2 24 and matches. 2 25 Recently, however, an administrative ruling 2 2 1 relating to shells and cartridges has been successfully assailed in a district court 2 2 7 An exemption provision 22 8 provides that no tax shall apply to the sale of an article for use by the vendee as material in the manufacture of, or as a component part of, an article subject to the manufacturers' excise taxes. The assailed ruling provides that where a manufac-turer of shells and cartridges sells such articles to a firearms manufacturer for use in testing his firearms, the sale does not come within the exemption, the reasoning being that the ammunition cannot properly be said to have been used as material in the manufacture of, or as a component part of, the firearms so tested. The federal court, stating that the ruling was at variance with the plain language of the statute, held that the ammunition had been used as a material in the manufacture of firearms.
Electrical Energy
The tax 220 in respect of electrical energy applies only to sales for domestic or commercial consumption and not to sales for resale. It thus discriminates against commercial as compared with industrial users. Moreover, since it does not apply to sales made by publicly-owned electric and power plants, 2 0 or to states or their political subdivisions, 2 1 it discriminates against private enterprise. Although the latter statement holds true as a general proposition, a recent amendment 28 2 necessitates a qualification to the effect that this tax has no application to sales by rural electrification cooperatives or nonprofit corporations. This amendment was obviously made in furtherance of the Government's commendable rural electrification program. In view of the scope of the tax, classification problems as to use have been inevitable. A partial list of recent classification rulings is set forth in the margin.
28 8
It may be supposed that those buying from power companies have attempted evasion by asserting that their use of energy is industrial. Probably this type of evasion is carried out successfully in numerous instances, for power companies are largely dependent upon their customers for information as to use and the task of investigating each case is administratively infeasible. It is plain that the discriminatory effects of this tax could be eliminated only by extending its coverage to all sales regardless of the type of use and by restricting exemptions to sales to governmental bodies.
Gasoline
The basis for the gasoline tax is quantitative.
2 3 4 As gasoline prices fluctuate almost daily, because of price wars, unfair competition by so-called bootleggers dealing in contraband gasoline, and similar practices, the quantity basis for tax measurement is more equitable to the members of this industry than would be a price measure. Moreover, this basis greatly simplifies the administration of the statutory provisions relating to this tax; in turn, those provisions do not give rise to serious classification or other administrative difficulties. Furthermore, tax evasion appears to be a minor problem in this field. Industry members, well organized into associations for policing the industry against unfair competitive practices, find it definitely to their interest promptly to report instances of tax evasion to the Government.
Lubricating Oil
A quantity basis3 5 for measuring liability is also provided for the tax 2 " relating to lubricating oil. The reasons for the adoption of such a basis are substantially the same as in the case of the gasoline tax. Also, in view of the fact that the major members of this industry are well organized to police the industry, tax evasion is not a serious problem, though the Bureau has found instances in which either oil later used for lubrication has been sold tax free under certificates ostensibly for nonlubrication purposes or lubricating oil has been sold as nontaxable grease.
As the statutory provisions relating to this tax do not define the terms "manufacturer," "producer," and "lubricating oils," classification problems have arisen in the course of their administration. A person who merely blends or mixes two or more different grades of lubricating oils is not a manufacturer or producer, 2 3 7 but if he employs a process of compounding or other manipulation involving substantially more than the mere mixing of taxable oils, or if he mixes taxable oils with other substances, he is classified as a manufacturer or producer. 2 3 8 Similarly, a person who produces reclaimed lubricating oils is a manufacturer or producer within the statute.
23 9 When a person produces lubricating oil in nonfluid form, he may treat eight pounds of such product as the equivalent of one gallon for the purpose of measuring his liability. 40 Questions have also arisen as to whether lubricating oil obtained by a vendee is nontaxable because used as material in the manufacture of, or as a component part of, an article subject to a manufacturers' excise tax. 2 44 Lubricating oil mixed with gasoline in the ratio of one part oil to ninety-nine parts gasoline is regarded as being a component part of the gasoline and may therefore be purchased tax free for that purpose. 245 On the other hand, an automobile manufacturer may not purchase tax free, oil for the crank cases of automobiles of his manufacture, 240 nor may a manufacturer of a taxable product avoid tax on oil which will be consumed in the process of manufacturing that product without becoming a component material of the finished product.
247
Measurement of Price
The purpose of the general statutory provision 2 48 with respect to the determination of price is to require the inclusion in the selling price of certain charges so closely connected with the cost of manufacture or production as to constitute part of the charge and to authorize the exclusion of other charges which, though they increase the cost to the customer, form no integral part of the sale price. 4 9 The phrase "in condition packed ready for shipment," 2 50 as used in the provision requiring the inclusion in the price basis of charges incident to placing the article in such condition, has reference to an article packed ready for delivery to a customer upon a bona fide sale. 2 51 The charges which may be excluded from the price basis under this general provision all relate to events occurring after the articles leave the point where delivery commences-the factory or warehouse, as the case may be. 25 2 Freight charges incurred in moving articles from factory to warehouse before sale or from one warehouse to another before sale are accordingly included in the price. 8 But freight charges incurred after sale in shipping articles to customers may be excluded, and in such a case it is immaterial whether the sale was f.o.b. factory, or the manufacturer prepaid such charges, or the sale was made with "freight deductible" or "freight allowed." 25 4
The expenses and commissions of a demonstrator selling articles subject to this general provision are regarded as part of the selling price. 25 5 If a manufacturer includes so-called "free" articles in a shipment billed at the regular price, the "free" articles are not regarded by the Bureau as a gift; they simply reduce the price of the entire shipment. 25 6 Cash discounts and trade discounts are subject to different rules. In the case of a cash discount, the tax is computed upon the total price, but the manufacturer may, in the month when the discount becomes effective, recompute the tax on the net price and take credit for the difference on his return 2 57 Of course, if the discount becomes effective in the month of sale, he may recompute his tax on the net price and pay only the amount so computed 58 Where a trade discount is granted unconditionally at the time of sale, such discount may be deducted from the price and the tax computed on that basis 2 59
Exemption of Subsequent Sales
In conformity with a dictum in the Indian Motorcycle case 2 60 to the effect that a manufacturers' excise tax is laid only on the first or initial sale, the Bureau has ruled 2 6 1 that payment of the tax with respect to any particular article establishes complete immunity from tax for subsequent resales or uses. Thus, if a manufacturer reacquires a taxpaid article, as a trade-in or otherwise, a subsequent sale by him of that article is not taxableY2 2 Questions have also arisen as to taxability of replacements. If a defective article is replaced by the manufacture under a guaranty contract and the manufacturer receives no consideration other than the defective article, the transaction is not a sale and is consequently not taxable 26 3 But where an article is sold under a warranty as to quality or service and the manufacturer is required to replace it with a similar article for a payment less than the original price, the transaction is a sale 6 4 In such a case, if the tax base is the price, the tax is computed on the second payment; if the base is quantitative, the tax is computed upon that proportion of the total weight of the second article which the reduced payment bears to the regular sales pricey 0 6
Credits and Refunds
No credit or refund of an overpayment of any manufacturers' excise tax may be made unless the taxpayer establishes in accordance with regulations prescribed by the Commissioner that either he has not included the tax in the price of the article or has repaid the amount of the tax to the ultimate purchaser, or unless he files with the Commissioner the consent of such purchaser to the allowance of credit or refund. 2 66 The validity of corresponding limitations in former revenue acts has been upheld by the Supreme Court 2 67 The earlier limitations provided that the exclusion of the tax from the price or the repayment thereof to the ultimate purchaser should be established "to the satisfaction of the Commissioner." Such phrase, the Court pointed out, did not give the Commissioner absolute authority as to credits 2 'aS. T but not corporations which are only partly owned by the Government m 7 8 This exemption also includes sales of articles for use on vessels owned by the United States which are under the control of the Department of Commerce and operated by the United States Shipping Board Merchant Fleet Corporation pursuant to a managing agency agreement2 4 Exemption is also granted to sales of articles for the exclusive use of any state or political subdivision thereof. 27 5 Cooperative and self-help associations organized for mutual aid and assistance and receiving federal funds for the accomplishment of their purpose are simply organizations of individuals rather than governmental bodies within this exemption. 278 The meaning of the terms used in such exemption are for determination by the Government and may not be restricted by the views of a state. 27 7 Thus, an irrigation district will be regarded as a political subdivision within this exemption, despite a state court decision to the contrary 278 Another exemption 2 79 is granted to sales of articles for use on specified classes of vessels. Included in this group are vessels of war of the United States, although vessels of the Coast Guard may not, during peace time, be so classified. 2 80 
Articles for Export
The application to specific instances of the constitutional inhibition 2 81 against taxation of articles exported from any state has in the past occasioned some difficulties, though these have been largely, if not entirely, cleared away by the Spalding decision. 28 2 In that case, the articles were sold by the manufacturer to a commission merchant for exportation to a foreign consignee, the sale being consummated by the delivery of the articles, addressed to the consignee, to the exporting carrier. §3442(3) . No such statutory exemption is provided for the analogous sugar tax, Court held that as the sale was a step in exportation it was not taxable; the possibility that the commission merchant might have changed his mind and diverted the goods into domestic channels was deemed to be immaterial. Thus, if the sale and delivery by the manufacturer actually start the article to its foreign destination, either by the immediate carrier or through connecting carriers, the sale is exempt.
2 83 It is immaterial that further acts remain to be done before the goods are loaded on the vessel, so long as such acts are only the regular steps to the contemplated result of exportation. 284 Nor is it necessary that the shipment be upon through bills of lading. 28 r
Intercompany Sales
Although manufacturers have gone to great lengths to avoid tax through the medium of varying forms of intercompany sales, the Bureau and the courts have made short shrift of most of these subterfuges. The transfer of large inventories by the manufacturer to a sales subsidiary shortly before the adoption of these taxes did not have the desired effect of insulating the manufacturer from taxation with respect to sales made by the subsidiary after the effective date of the tax.
2 8 6 The entire scheme was a "colorable sham," an arrangement to avoid tax = The sales subsidiary was simply the instrumentality or agency of the manufacturer 28 8 Moreover, Congress clearly foresaw that such stratagems might be resorted to after the enactment of the law and guarded against them by including therein a provision that if an article is sold (otherwise than through an arm's length transaction) at less than the fair market price, the tax shall be computed on the price for which like articles are sold, in the ordinary course of trade, by manufacturers or producers, as determined by the Commissioner. 289 This provision hs been invoked in the case of sales between (i) a manufacturing company and a sales subsidiary, 290 (2) a manufacturing company and an affiliated sales company, 291 and (3) a manufacturing plant and a sales plant owned by the same company. 292
COMMUNICATION FACILITIES
The taxes 2 93 in respect of telephone conversations, telegraph, cable, and radio messages, and leased wire or talking circuits, have apparently occasioned little difficulty. In any instance the tax applies only to a service for which a charge, in money or money's worth, is made 294 and, in the case of telephone conversations, only if the charge is above a stated minimum. 29 5 It is paid to the service company by the person using the communication facility, and by such company is paid over to the Government. 2 96 Where a telegraph message is phoned over the facilities of a telephone company, the latter acting as agent for the telegraph company, the responsibility for collecting the tax rests with the principal. 29 7 Even though special statutory provision is not made for the determination of the tax base in cases in which messages are transmitted for the performance of services, as under a contract between a telegraph company and a railroad company for the exchange of services, the Bureau's position 29 8 is that in such cases each message or conversation must be considered as a separate transmission and the tax computed upon the basis of the regular established charge for the transmission of single messages of the same character. This method of tax determination under similar earlier laws was fully sustained by the courts. 299 The tax base, in the case of telephone conversations, has been broadened 80 0 to cover a charge not stricdy made for the use of the facilities, the charge exacted for messenger-paging service provided by the company for the convenience of its patrons. The tax 3 01 relating to leased wires and talking circuits would seem to apply without any limitations, other than the statutory exception as to such facilities when used by specified companies in the conduct of their business as such. Nevertheless, if the terminals of a leased wire service are all located within an area served by a local exchange which does not charge tolls upon messages transmitted between points within such area, it has been ruled 30 2 that messages over the leased wire are not taxable. The exemption 0 3 as to facilities utilized in the collection of news for the public press or in the dissemination of news through the public press does not extend to messages by newspapers covering information or items for publication in periodicals published for information on particular subjects or of interest only to particular groups; such messages are not news within the meaning of the statute. 1 4 Administrative messages of newspapers or press associations°3 0 are similarly not embraced by the exemption 308 BrruMINous COAL The statute 307 imposes two taxes with respect to sales and other disposals of bituminous coal by producers: (x) a tax 3 08 of one cent per ton, which applies to all producers; and (2) a tax 309 in an amount equal to 19/2 per cent of the selling price or fair-market value of the coal, applicable to nonmembers of the Bituminous Coal Code. The tax provisions under consideration were originally enacted as part of the Bituminous Coal Act of 1937,310 the objective of which was the stabilization of the soft coal industry through price-fixing and the elimination of unfair competition. 8 11 The tax applicable to nonmembers of the Code is clearly not designed merely for revenue purposes. As a matter of fact, such tax, in purpose and effect, is primarily a sanction to enforce the regulatory provisions of the act. Nevertheless, it is constitutional. 3 12 Congress may utilize the power of taxation as a sanction in aid of the exercise of another power granted to it by the Constitution. The validity of the tonnage tax has also been sustained3 3
CONCLUSIONS
The most outstanding characteristics of the federal consumption excises are their great adaptability to revenue and nonrevenue purposes and the effectiveness with which they may be used in both spheres. Of the taxes considered in this paper, three groups, 3 14 taken together, produced over $i,6oo,oooooo in 1940. 315 On the other hand, consumption excises have been utilized, often with drastic effectiveness, to protect the public health or safety, to protect the public against fraudulent practices, to protect certain businesses or industries against others, or to compel compliance with Congressionally determined standards. Generally speaking, such nonrevenue purposes are accomplished by one of three methods: (I) destructive taxation; (2) regulatory provisions linked with tax-imposing provisions; or (3) utilization of the taxing power as a sanction. The advantage of the first method is that it is apparently subject to no special 31 6 limitations. In any event, there is no case in which an excise tax has been struck down solely because it was destructive. The disadvantage arises from its very destructiveness. It can be used only to destroy. The second and third methods, on the contrary, can be adjusted with utmost nicety to meet an infinite variety of situations. In the case of the second method, the special limitation would seem to be that the statute must be dressed in the language of a revenue measure and the regulatory provisions must bear some reasonable relation to the exercise of the taxing power; that is, such provisions must show on their face that they tend to protect the revenue or to facilitate its collectionP 7 The special limitation applicable to the third method is the validity of the Congressionally determined standards. ... The word "special" as used in this paragraph has reference to limitations other than the general constitutional limitations that taxes must be uniform and that no tax may be laid on articles exported.
... See U. S. v. Doremus, supra note 140.
.18 See Sunshine Anthracite Coal Co. v. Adkins, supra note 311.
